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NEDERLANDSCHE HOOGOVENSvHIGH AUTHORITY

Mr President,
Membersof theCourt,

TheHoogovensundertaking,which the
Courtalreadyknowsfromaseriesof
earliercases,hasagainbroughtanac­
tionagainst theHighAuthority, toob­
tain theannulmentofadecisionaddres­

sedtoitundertheferrousscrapequal­
izationscheme.

AMthatneedbesaidonthefacts is
thefollowing:
Duringthefunctioningoftheferrous
scrapequalization'schemetheapplicant
processed intoslabs, inadditiontoits
ownproducts,steel ingotsfromother
undertakings.Thescraparising there­
fromwasreusedbyitformakingsteel.
Thedispute turnsonwhetherequaliza­
tioncontributionsmustbepaidonthis
scrap.Althoughaccordingtotheap­
plicantthisscrapmustbeconsidered
asownarisingsexemptfromthelevy
becauseitwasproducedinitsplant
andthenre-used, theHighAuthority
regardsthequantitiesofscrapinques­
tion, theamountofwhich,moreover, is
notindispute,asequivalent tobought
scrapsubjecttoequalizationonthe
groundthattheapplicantwasonlyable
toinjectitintotheproductioncycle
with 'theconsentofotherundertakings
whichreceivedspecificsumsofmoney
bywayofconsideration.
TheHighAuthorityappearstohave
becomeacquaintedwiththesignificant
factors initsargumentthroughacheck
carriedoutonitsbehalf inSeptember
1960bytheSociétéFiduciaireSuisse
(hereinafter referredtoas'theSFS').
Inconsequence,aftertheDirectorate-
GeneralforSteelhadissuedGeneral

DecisionNo7/63on8April1963, it
communicatedtotheapplicantastate­
mentofaccountandrequestforpay­
mentwhichalsodealtwiththequantity
offerrousscrapindispute.Anapplica­
tionagainst this (Case28/63)hadhow­
evertoberejectedasinadmissiblesince
thereexistednodecisionwhichcouldbe

contested (see the judgment of5

December1963,Rec.1963,p.473).
Thediscussionsbetweentheapplicant
andtheHighAuthoritytooktheir
courseduringaprotractedadministra­
tiveprocedure.Asaresult,onthebasis
ofGeneralDecisionNo19/65, theap­
plicantwason23December1965noti­
fiedofthefinalratesofcontribution
applicabletoitbymeansofanew
statementofaccount, thistimemade
uptoitby'meansofanewstatement
ofaccount, thistimemadeupto31
December1965,whichagain treated
thedisputedquantityofferrousscrap as
boughtsubject toequalization.
Sincenoagreementwassubsequently
reached,on20July1966theHigh
Authorityfinally issuedaformalde­
cisioninwhich,asinthestatementof
accountof23December1965, thecon­
tributionowedbytheapplicant inre­
spectofthequantityofferrousscrap
indisputewascalculatedat589912.42
guilders.
Theapplicant requests theannulmentof
thisdecisiononthegroundsof:
—infringementofvariousbasicdecis­

ionsoftheferrousscrapequaliza­
tionscheme;

—infringementofvariousprovisionsor
theTreaty,especially theprohibition
againstdiscrimination;

—inaddition, failuretoobserve the
dutytostatethereasonsforits
decision.

Moreover theapplicantisoftheopin­
ionthattheHighAuthorityalonemust
bearthecostoftheproceedings,even
iftheapplicationisdismissed,since the
HighAuthority,asaresultoftheun­
certaintycreatedbyitsadministrative
actions,causedtheapplicanttocom­
mence legalproceedings.
Letusnowconsider the individual com­

plaintsandwhethertheycaninfact
justifytheannulmentofthecontested
decision.

Sinceanyotherpreliminaryremarks—
evenwithregardtotheadmissibility
oftheapplication—areunnecessary we
canturndirectly tothefirstadmission.
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Legalconsideration

1.Infringement of the general
decisions concerning the
equalization of ferrous
scrap

Thequestiontobeaskediswhether
thetreatmentaccordedbytheHigh
Authoritytothedisputedscrapviolates
theprinciplescontainedinArticles 3
and4ofDecisionsNos22/54,14/55,
2/57and16/58,inArticle6ofDe­
cisionsNos7/63and19/65andina
letter fromtheOCCFof9December
1957inconjunctionwiththecase-law
developedbytheCourtinthisfield.

(a)Facts

Beforewecanturntothelegaldiscus­
sioninthetermsIhavejustoutlined
anumberofremarksmust foemadeon
thefacts,becausethepartiesarenot in
agreementonwhatlegalandcommercial
relationshipgovernedthescrapwhich
cameintobeingatHoogovens'premises
andwascapableof'beingre-used there.
Atthepresentstageoftheprocedure,
thefollowingpictureemerges:
ItisnotdisputedthatvariousFrench
andGermansteelproducersconcluded
contractsforrollingingotswithBreed­
bandandNederlandsVerkoopkantoor
voorWalserijprodukten(hereinafter re­
ferredtoas ''theNVW'),and 'thatBreed­
bandandHoogovenshaveaholding in
thiscompany.Thesecontractscontain a
clausewherebythearisingsmaybere­
tainedbytherollingundertakingagainst
paymentoftheprevailingpriceforscrap
intheNetherlands.Hoogovensalso took
part incarryingout thoseorders,and
indeedduringthefirststageofthework,
namelytherollingoftheingotsinto
slabs.

Withregardtothelegalcapacity in
whichHoogovenswasengagedonthe
work,aletterfromtheapplicant tothe
HighAuthoritydated25April1966
might convey the impression'that

Hoogovenswasadirectparty tothecon­
tracts forrolling, for 'this letterspeaks of
ferrousscrap 'recoveredinourunder­
taking's ingotrolling mill fromsteel
whichwehaverolled intheexecutionof
ordersfromanumberofFrenchand
Germansteelworks'anditalsomentions

that legalrelationshipsexisted 'with re­
gardtothesaidrollingofsteelbetween
thecustomersplacingtheordersonthe
onehandandtheNVW,Breedbandand
Hoogovensontheother'.
Asopposedtothis,asisdemonstrated
byalettersentbytheHighAuthority
totheapplicanton15June1962, the
SFSfoundthatHoogovenshadcarried
outrolling for Breedbandandoneach
occasionitcreditedBreedbandwith the

scraparisingon 'thatoccasion,bymeans
ofindividualaccounts.Sincetheappli­
cantdoesnotappeartohavedisputed
this findinginthecourseoftheadminis­
trativeproceedings,wemaydeduce from
thisthattherewasat leastanimplied
agreementbetweenBreedbandand
Hoogovenswithregardtosteel rolling
andthat'thisagreementisinitsturn to
beregardedasoneforrollingsteelon
contract.

Theapplicantconsiders thatboth these
conclusionsarefalse.Inresponsetoa
questionputtoitbytheCourtafter the
closeofthewrittenprocedure,itde­
claredinsteadthatithadcarriedout its
rollingworkinthecontextofa joint
productionventure (that istosay,of a
'Maatschap'association)agreedbetween
itandBreedband.Underthetermsof

thisagreement,eachundertakinghad to
putpartsofitsplantat'theother'sdis­
position; thebusinessaccountswere to
bedrawnupbyBreedband,whichwas
toreceivethepaymentfortherolling,
andinthisconnexionthebook-keeping
entriesrelatingtothescrapproduced
wereonlyof importancefor thepurpose
ofthejointcalculationofthecosts;
finally thetradingprofitor losswas to
bedividedbetweenthepartners inpro­
portionto 'theirinvestments.
Inthecontextor thepresentproceedings
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Imayhoweverdispensewithclarifying
completelyallthedetailsof thesecom­
plexrelationshipsandtheirprecise legal
definitionsinceinanyeventanumber
ofessentialpointsareknownexactly.
Theseresideinthefact that ingotssup­
pliedbythirdpartieswererolledin
Hoogovens'worksonbehalfandat the
riskofotherundertakings {thismustalso
beassumedwherethereisafixedprice
forpaymentof therollingwork)andin
thefact thattheferrousscrapthereby
producedwasfinallytobecreditedin
onewayoranother intermsof themar­
ketprice.Evenif,astheapplicantmain­
tains,contrarytoitsstatementsinits
letterof25April1966,weadmit that
onlyBreedbandortheNVWwerepar­
tiestothecontractswiththecustomers

placingtheorders,itissurelynotun­
reasonabletoassumethat 'thereexisted

betweenBreedbandandHoogovensat
leastanimpliedagreement inthenature
ofacontractforrolling,underwhich
theremusthave 'beenabalancingofac­
countsinrespectoftheferrousscrap
remainingwithHoogovenswhichhad an
economicvalueandforwhichBreedband

foritsparthadtomakeanallowanceto
customerswhoplacedtheorders.Ifon
theotherhandweassumethat therewas

betweenHoogovensandBreedband a
kindofassociationunderthetermsof

whichHoogovenswastocarryoutcer­
tainworks,westillarriveatthecon­
clusionthatinthecourseofbalancing
outthecostsforthepurposesof the
operationalprofitor loss,Hoogovens was
indirectlyboundtoincurapartat least
of theallowancesmadetothecustomers

bywayofdeductioninrespectof the
scraparising fromtherolling.
Inanyevent, tnearisingsofscrap in
Hoogovens'premisescouldnotbere­
usedbyitwithout itsassumingafinan­
cialburdenofsomekindandwithout

theconsentof thecustomerwhoplaced
theorder.Thisfindingissufficientfor
thepurposesof theschemefortheequal­
izationof ferrousscrap.

(b)Mustferrousscraparisinginthe
courseof rolling ingotssuppliedby
thirdpartiesbeconsideredasthe
rollingcontractor'sownarisings?

Thedecisivepointoflawis'thus
whether,astheapplicant thinks,accord­
ingtothebasicprinciplesof theequal­
izationschemeferrousscraparising in
thecourseofrollingmustbeconsidered
astheownarisingsof 'theundertaking
whichdoestherolling.
Insupportof itsargument, theapplicant
reliesinparticularuponthecase-law
developedaroundtheconceptof 'own
resources'andinthisconnexionit refers

inparticulartothejudgmentofthe
Court inCase3/65(Rec.1965,p.1340).
Infactadecisiveargumentagainst the
applicant'sviewcanbederivedfromthis
decision.Inparticular itisstated inthe
judgment 'thatownresourcesareob­
tained'whenanundertakingputsback
intoitsproductioncyclewastesarising
fromtheproductionorprocessing,car­
riedoutbyitoronitsbehalf,of itsown
products',that is tosay, interalia for the
undertakinggivingtheorderfor rolling.
Thesameideaisexpressedasecond
timeinthejudgmentinquestion inthe
courseofdiscussionof 'thecomplaintof
discrimination; thisdiscrimination rela­
tedtothedifferent treatmentaccorded

tothescraprecoveredwhen 'the ingots
wereprocessedforaconsiderationand
returnedtothecustomerplacing the
orderontheonehand,andtheferrous
scrapreturnedtothesellerof ingotsun­
derareservationofrightsofownership
in'thescrapontheother.TheCourtdid
notupholdthiscomplaint; it thuscon­
sideredthatscraparisinginthecourse
of rollingsteeloncontractandreturned
tothecustomer isproperlytobere­
gardedasthe latter'sownresources.
nowever,ifsuchscrapmust inprinciple
beregardedastheownarisingsof the
customergivingtheorder, itfollows logi­
callythatitcannotalsoberegarded as
theprocessingundertaking'sownresour­
cesinacasewherethecustomergives
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uphisrighttoretainitinreturnfora
consideration.
Howeverthemattercannotrest there

forreasonswhichhaveyettobecon­
sideredinconnexionwiththeOCCF's
letterof9December1957.Letus there­

foreconsider theapplicant'sarguments
indetail.

Asweknow,itsarguments turnessen­
tiallyonthosepassagesof the judgment
inCase3/65whichdefineownresour­
cesintermsofthecircumstancesof the

productionoftheferrousscrap, that is
tosaybyananalysisof thisprocess.The
term'ownresources' isappropriatewhere
thescrapistoberegardedasthepro­
ductof'theownactivityoftheunder­
takingwhichisexemptfromtheequal­
izationscheme.Accordingtotheappli­
cant these factorsmust takeprecedence;
ontheotherhand,initsopinion,it is
wrongtomakethedefinitionofown
arisingsdependentoncontractual rela­
tionswithotherundertakingsaffecting
therightofownershipinthescrap.
Wherethescrapsimultaneouslysatisfies
thecriteriaofboughtscrapandofown
resources,priorityshould foegivento 'the
lattersincetheyconstitutecriteriaof
Community law.
Itappearstome,however, that theap­
plicanthascommittedanerrorofinter­
pretationintheconclusionswhich it
drawsfromthecase-law.

Ihavealreadystressedinothercases
that takingpassagesof the judgmentsout
oftheircontextandconsideringthem
apart fromtheparticular factsofthe
casedecidedmay leadtoerrors.This is
alsotrueofthecase-lawdevelopedwith
regardtotheequalizationofferrous
scrap,whichmustalwaysbeconsidered
within itscontext.
Ifone 'proceeds inthiswayabasicprin­
cipleoftheequalizationscheme is
thrownintorelief.Thisistheideathat

theconceptofboughtscrapplaysan
essentialpartandthatitmust foe inter­
pretedbroadly (thatistosaythat it

mustembraceagreementssimilartocon­
tractsofsale),whilst theexemptionof
ownarisings is theexception,fromwhich
itnecessarily follows 'that thecriteriade­
velopedwithregardtoitmustbe inter­
preted restrictively.Thejudgment in the
Espérance-Longdozcaseexpresslycon­
firmsthisrule(Rec.1965,p.1340).
Moreoveritseemsclear 'thatcontractual

relationsarenotofsecondary importance
for'thepurposeofconsidering theprob­
lemsoftheequalizationof ferrousscrap.
Theyaresohoweverwheneveranen­
deavour ismade,byemploying them, to
expand theconceptof 'ownresources'.
Howeveritispreciselybecauseof the
judgmentgiveninCase3/65thatit is
impossible to leavethemcompletelyout
ofaccountas 'thecircumstancesof the
organizationofproduction',even 'though,
asIhavealreadysaid,scraparising in
thecourseofcontract-rolling('thusbe­
comingsubjecttocontractual relations)
andreturnedtothecustomerwhoplaced
theordermust foe regardedastheown
resourcesof thatcustomer.

Accordinglythereisnojustification, in
casesofconflictwherecertain factors

pointtotheexistenceofboughtscrap
andcertainotherstothatofownaris­

ings,forpreferringthelatteronthe
groundthat theyareinaccordancewith
Community law.Onthecontrary, there
mustfirstandforemostfoeconsidered

thecriteriaofCommunity lawapplicable
totheconceptofpurchase,as isclearly
indicated in anumberofjudgments.
Wherethereisfoundtoexist inone

formoranotheracontractequivalent to
acontractofsale, thescrapinquestion
mustbeliable forequalization,and 'there
canfoenoquestionofanexemption.
Accordingtothecase-law, toconstitute
acontractequivalenttoacontractof
saleitisunnecessaryforthedecisive
criteriaof thenationallawofpurchase
andsaleto 'bemet 1 (agreement to trans­
ferownershipinconsiderationof (pay­
mentofapurchaseprice). It issufficient

1 — Case19/61, [1962]E.C.R. 357.

132



NEDERLANDSCHEHOOGOVENSvHIGH AUTHORITY

forexample thatathirdparty transfers
theferrousscrapforaconsideration.
Thusinearlierjudgments, theCourt
hasemphasizedthefact 'thatanactual
transfer forconsiderationwasnotneces­

sary(withinthecontextofagroup),
sincetheexistenceintheaccountsof a

balancingprice independentof themar­
ketwassufficient to indicateatransfer

ofownership(Case19/61,[1962]
E.C.R.357etseq.).In'the judgment
giveninCases42and49/59, theCourt
evenemphasized thatacreditnotemade
outbyHoogovensinfavourofBreed­
bandwassufficient toprovepurchases
offerrousscrap,evenassumingthat it
hadonlybeenmadeoutfor 'thepurpose
ofascertainingthecostsofproduction
whichwereultimatelyborneby
HoogovensandBreedbandintermsof
anagreementwherebytheyundertook
tosharetheprofitsand losses.
Whenweapplytheseprinciples,the
methodemployedin'thiscasebythe
HighAuthorityinordertoascertain the
scrapsubjeot totheequalizationscheme
doesnotgiverisetoobjection.If in
particularwearetoacceptafterall that
hasbeensaid, that 'thescraparising
atHoogovens'premises in'thecourseof
contract-rollingcouldonlyremainwith
Hoogovenswith 'theconsentofthecus­
tomerwhoplacedtheorderandonpay­
mentofaconsidertion tothatcustomer,
thecriterianecessaryfortheexistence
ofacontractwhichmayatleastbe
treatedasequivalenttoacontractof
salehaveinfactbeenmet.Buttogo
ontorequirethatthescrapshould
originate fromtheproductioncycleof a
thirdpartyisunacceptableforthis
wouldamounttodisregardingtheprin­
ciplethat theconceptofpurchaseis to
bebroadly interpreted.
Norisitpossibletoargueagainst the
presumptionofacontractwhichmay
betreatedasequivalent toacontractof
salethefactthatatthetimewhenit

wasconcludedthesubject-matterofthe

contract,thearisings,wasnotyet in
existencenor thefact 'that 'thecontractor

undertakinghadarightofownershipin
themwhichexisteduninterrupted from
theircreationuntil their re-use.It is

quitepossibletoconceiveincivil law
ofanagreementrelatingtotherightof
ownershipinfuturegoods.Itiseven
possible fromthepointofviewofcivil
lawtospeakinthepresentcaseofa
transferofownership,sinceaccording to
certainlegalsystemswhengoodsbe­
longingtothirdpartiesareprocessed,
thelawautomaticallyconfersonthe
partyplacingtheorderforprocessing
ownershipintheendproductofthe
work.Nevertheless this isnotadecisive

factor,sinceaccordingtothecase-law
oftheCourt,theabsenceofa transfer
of ownershipdoesnotnecessarily justify
exemptionfromtheobligationtopay
equalizationcontributions.
Ifoneweretoproceedotherwise than
inthewayIhave just indicated,and in
particularifthecircumstanceswhich
theapplicantputsforwardandwhich
werementionedinthebeginningwere
givenpriority, thismightresult ina
reversalof thesystemincompatiblewith
the'principles laiddownbythecase-
law.

Inparticularitmustnot 'be forgotten
thatthesecriteriaapplicabletoown
arisingsweredeveloped inthecourseof
quiteunusualcasesandthat theirab­
sence ledtoarefusal tograntanex­
emptiondespite theexistenceofagree­
mentswithregardtoownership.Aswe
know, 'thesecaseswereconcernedwith
groupscrapandwithscrapreturned
tothesellerof 'the ingotsunderareser­
vationofownershiprights.Whenthis
questionwasdiscussed, itwassaid that
anexemptionofgenuineownarisings
wasjustifiedowingtothe improvement
inproductivity followingfromthere-
useofscrappreviouslyburdenedby
theequalizationcontributionsofthe
undertakingconcerned 1; inthisconnex-

1 — Cases 32 and 33/58,Rec. 1958-1959, p. 305.
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ionmentionwasmadeofacertainor­

ganizationofproductionwhichwasrun
insuchawaythat thescrapinques­
tionwasproducedandre-usedin the
sameestablishment.Thepracticalpur­
poseofthosefindingswasconsequently
torestricttheconceptofownarisings
andbynomeanstosupport theargu­
mentthat 'thedutytopayequalization
contributionsandthepossibilityofan
exemptionmust foeappraisedsolelyor
principally inaccordancewith technical
questionsconcerningtheproduction
cycle.
Takingaccountotthecase-lawupto
nowatanyrate,itas therefore impos­
sibletoaccusetheHighAuthorityof
wronglyrestricting'theconceptof
'boughtscrap'to'thedetrimentof the
applicant.
Neverthelesswemaystillwonderwith
regardtothefirstsubmissionwhatcould
be'thesignificance, intheapplicant's
case,oftheletterfrom'theOCCFof
9December1957,confirmedbythe
HighAuthorityandnotifiedtothe
undertakingsbyacircularfromthe
OCCFof31January1958.However
thispointmay foedealtwithbriefly.
Asweknow,thiscirculargoverns the
obligationtomakeadeclarationandto
contributetotheschemeincaseswhere

steel isrolledoncontract.According to
thiscircular,scraparisinginthispro­
cessistofoeregardedasbelonging to
thepersonplacingtheorderifthecon­
tractforroilingsoprovides.Insuch
acasethecontractorhasnodeclaration

tomake.On'theotherhandownarisings
areregardedas 'therollingcontractor's
ownresourcesif thereisaprovision to
thiseffectinthecontractforrolling.
Inthiscase,thepersonplacing the
orderdoesnothavetomakeadeclara­

tionandaboveallmaynotmakede­
ductionsfromthefiguresrelating to
boughtscrapsubject toequalizationcon­
tributions. Inprinciple thepersonscon­
cernedmaydecidewhomustmake 'the
declarationsandpay'theequalization
contribution.

Totheextent that theapplicant refers
tothoseprovisionsinordertoinvoke
the illegalnatureoftheexemptionavail­
ableto'thepersonsplacingthecontracts
forrollingandconsequently toprotest
againstthefact that thescrapreturned
tothemshouldfoeregardedasownre­
sources, it issuperfluoustogivedetailed
explanations,sinceIhavealreadygiven
mypointofviewinpreviousopinions
andtheCourt itselfhasgivenaruling
tothiseffect inits judgmentinCase
3/65.NeverthelessIshould liketore­
markagainwithregardto'theappli­
cant'scriticismsthatsuchanexemption
isinfact justifiedifitisadmitted that
animprovement inproductivitybythe
specificinputofarisings isonly relevant
ifitisObtainedthroughscrapalready
burdenedwiththeequalizationcontri­
butioninthecourseoftheproduction
ofsteelatthepremisesof theunder­
takingconcerned.Thisissoforthe
personplacingtheorderbutnot for
theundertakingcarryingitout incases
ofcontractsforrolling.Normayitbe
saidthat 'thenaturalandlegalconcept
ofanundertakingisdistortedbycon­
ceivingasanundertakingacomposite
ofthesteelworksofthepersonsgiving
theorderandtherollingmillof the
undertakingwhichcarriesitoutsince
withregardtocontracts forrolling the
Courthasalwaysadmittedthatasfar
asthepersonplacingtheorder iscon­
cerned'thescrapinquestionderives
from independentundertakings,butwith
thispeculiarity, thatitisproducedon
behalfof thatpersonunderspecial
agreements.

To theextenttowhich'theapplicant
criticizes thefact that thesaidprovisions
werenotappliedtoit,itmustaccept
that,byitsnature,thecircularwasonly
intendedforcaseswherecontracts for

rollingwereconcludedbetween two
undertakingsconsumingferrousscrap
andthereby liableforequalization.In
thosecircumstances, itwasnecessary to
providethatthearisingsshouldbedealt
withonewayoranother; inthiscase
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thepersonsconcernedmightinprin­
ciplebelefttodecidehowtheequal­
izationcontributionsaretobeshared,
ontheassumptionthatwheretheper­
songiving 'theorderpaidthecontribu­
tion, thepricefortherollingwouldbe
reduced.

Thepresentcaseisdifferent.There is
clearlynoquestionhereofdirectcon­
tractual relationsbetweentheapplicant
astheprocessingundertakingandthe
steelworksaspersonsplacingtheorders.
ButinviewofthefactthatBreed­

bandasanintermediateundertaking
(liketheNVW)wasneither 'bound to
makedeclarationsnortopaytheequal­
izationcontributionandsince,aswe
haveheard,thoseplacing 'theordershad
notgivenuptheir righttoclaimdeduc­
tions,thereisnoquestionofgranting
Hoogovensanexemptionon'thebasis
ofthecircularsentbytheOCCF.
Thus,all inall,noneofthearguments
put forwardinconnexionwiththefirst
submissionarecapableofjustifying the
annulmentof thecontesteddecision.

2.Infringement of Articles
3 (b) (c) and (d), 4 (b)
and 5 of the Treaty

Secondly, theapplicantcomplainsofan
infringementofvariousprovisionsofthe
Treatywhichinitsopinionallexpress
thesamenotion:thatitisillegal to
accorddifferent treatmenttocompar­
ablesituationsor,inotherwords,that
discrimination isprohibited.
Totheextent towhichinthisconnexion

itmakesacomparisonwiththetreat­
mentaccordedtogroupscraporscrap
returnedtothesellerof ingotsundera
reservationof ownershiprights,allthat
requiressayinghasalreadybeensaid
inearlier judgmentsandopinions.These
drawanessentialdistinctionbetween

scrapsubjecttoareservationofowner­
shiprightsandscraparisinginthe
courseofrollingandreturnedtothe
personplacingtheorder, inthatwhen
theingotsweresold, itwaspossible to

transfertheequalizationchargeonthe
scrapusedintheirproduction.More­
overtherewasnocontrolover theor­

ganizationoftherollingprocesswhich
wasnotsointhecaseofacontract for

rolling.Itisthesameforgroupscrap.
SinceintheCourt'sview, theexistence
withinagroupofasinglecommercial
will,andofauniformeconomicman­
agement isirrelevant,itmustbeadmit­
tedthatgroupundertakingscarryingout
processingwork,atwhosepremises
scrapwasrecovered,actedontheirown
responsibilityandattheirownrisk,and
inthistheydifferessentiallyfromun­
dertakingscarryingoutprocessingona
contractbasis: thelatterdonot take

anyeconomicrisksinthemanufacture
ofthefinishedproductandmaythus
beregardedasaproductiondepartment
oftheundertakingplacingtheorder.
Itonlyremainsforme,then,tocon­
siderwhether theundertakingscarrying
outprocessingworksufferedfroman
illegaldiscriminationinconnexionwith
thedutytopayequalizationcontribu­
tionsascomparedwithundertakings
whichboughtsteel fromthirdparties,
processeditandwereauthorizedbythe
HighAuthoritytore-usethescrapre­
coveredintheprocessasownresources
withoutpayingthecontribution.
Inmyopinionthis isnotso.
Evenifitweredefensibletoreserve

special treatmentforownarisingswith­
intheframeworkoftheschemefor

theequalizationofferrousscrap—the
Courthasalreadysetdedthisquestion
definitivelyinseveral judgments refer­
ringtothesameprovisionof theTreaty
(AnnexII)—evenassumingthatit is
wrongcompletelytoignore legalcon­
ceptsbothasregardsboughtscrapand
ownarisingsinthecontextofthe
equalizationscheme, theonlysolution
remainingisinfacttoconsider the
scraparisingduringtheprocessingof
thepurchased ingotsasownresources.
Thereisnot theslightestdifficultyhere
withregardtoownership,asitisquite
unnecessarytoengageindifficult tasks
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ofinterpretationasinthecaseof reser­
vationofownership rights.Itwouldbe
atleastartificialtotalkhereofthe

purchaseofscrap,sincewhatwassold
wasplainlythesteel ingots, fromwhich
wereonlysubsequentlyobtained,
throughtherolling, finishedandsemi­
finishedproductstogetherwiththe
scrap.

However thispurelylegalexamination
mayfoeexpandedbyeconomicconsider­
ationswhicharealwaystobetakeninto
account insolvingproblemsarising in
theequalizationofferrousscrap.But in
sodoing,contrarytotheapplicant's
view,itisunnecessarytokeepsolely
tothequestionofthemanner inwhich
productivityarisingwasimprovedas
theresultofthere-useof ferrousscrap
arising,ascomparedinthiscasewith
theapplicant'ssituation(thatistosay,
thecaseofanundertakingcarryingout
processingonacontractbasis), since
suchconsiderationsof thiskind relating
toproductivityarenottheonlydecisive
ones.

TheHighAuthorityrightlyremarks
thattheexemptionofownarisings is
alsoguidedby'thewishtoavoid the
double impositionof thelevyoncer­
tainquantitiesofscrap, thatistosay,
toavoid imposingthelevyagainonan
undertakingforthescraparising from
steelmadefromscraponwhichequal­
izationhasalreadybeenpaid.
Inthisconnexion, thepositionofan
undertakingcarryingoutcontract-rolling
differs inessentialsfromthepositionof
anundertakingwhichbuyssteelandone
whichprocesses itsown.Onemaystart
withthefact thatthepriceofthesteel
includedthepriceoftheferrousscrap
usedinitsproductiontogetherwiththe
equalizationcontribution, that istosay,
thatthebuyerofthesteelborethe
equalizationcharge,orwhenthesteel
inquestioncamefromthirdcountries
(whichamountstothesamething) it
includedthepriceofthe'imported'
scrap.Thesituationof 'theundertaking
carryingoutcontract-rollingwasquite

different.Itreturnedthemajorpartof
theprocessedsteel tothecustomerand
merelykeptthearisings.Itcannotbe
saidherethattheequalizationcontribu­
tionwastransferredtotheprocessing
undertaking,asthepriceoftherolling
workwassolelyforworkcarriedout
andnotforthevalueoftheproduct
processed.
Inaccordancewithall these legaland
economicconsiderations,itistherefore
justifiedtoaccorddifferent treatment,
fromthepointofviewofequalization,
toundertakingswhichcarryoutpro­
cessingworkandthosewhichbuysteel
andtherecanfoenogroundforcom­
plainingof illegaldiscrimination.
Thusthesecondsubmissionmustalso
foerejected.

3.Failure to state reasons
for the decision

Thirdly, theapplicantputs forward the
submissionof infringementofanessen­
tialproceduralrequirement,that is,of
an infringementof theobligationtostate
thereasonsfor thedecision. Initsopin­
iontheparticularscontainedinthecon­
testeddecisionareinexact,andthe
reasonsstatedaretoogeneralandin­
complete.Thustheapplicant'sactual
position isscarcelyconsidered; thecon­
tractswhichformthebasisof itsacti­

vityarenotspecifiedandtheirobject
isnotindicated.Likewise, thedecision
doesnotstateunderwhatlegal relation­
shipstheownershipofthedisputed
scrapwastransferredtotheapplicant.
Finally theHighAuthoritydidnotcon­
siderthequestionofdiscrimination
raisedinthecourseoftheadministra­

tionproceedings.
Commencingwiththefirstpoint, the
allegedinaccuracyofthestatementof
reasonsforthedecision, itwasexplained
inthecourseoftheprocedure that
therehadbeenamisunderstandingby
theapplicant inthisconnexion.When
thedecisionstates thatHoogovenspaid
certain equalization contributions,it
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doesnotrefertothecontribution in

respectoftheferrousscrapindispute,
buttothecontributionforthescrap
arisinginBreedband'splant.Thede­
cisionasawholeshowsthiswithsuffi­

cientclarity.Thereisthusnoin­
accuracy.

Ontheotherhand, theotherobjections
giverisetomoreseriouscriticisms, in
particularowingtorecentcase-lawon
theobligationtogivereasonsforde­
cisionsinthecontextoftheferrous

scrapequalizationscheme.Infact the
statementof reasonsforthedecisionis
limitedtoabrief indicationthatthere

werecontractsforrollingbetween
BreedbandortheNVWontheone

hand,andanumberofGermanand
Frenchsteelundertakingsontheother.
Thescraparisinginthecourseof this
rollingworkremainedwiththepro­
cessingundertakingunderspecific
clausesandagainstpaymentof theprice
prevailingontheNetherlandsmarket.
Under thosecontracts,Hoogovenswas
onseveraloccasionscalledupontoroll
ingotssuppliedbytheundertakingsplac­
ingtheorders intoslabsandthescrap
arising,whichHoogovenswasableto
re-use,wascoveredbysuchaclause.
Withregardtothefacts thereisadis­
tinct lackofdetailedparticulars.Never­
theless,iftheobligationtostatethe
reasonsforadecisionisinterpreted to
meanthatonlytheessentialfactson
whichtheHighAuthoritybases itslegal
deductionsmustbeindicated,itmay'be
maintainedthatstrictlyithadfulfilled
thisconditionbyindicatingthatsteel
ownedbyathirdpartywasconcerned.
Onthisbasisitmaybeacceptedthat
theHighAuthoritymayreserve theright
togivefurtherinformationinthecourse
ofthejudicialproceedingsonthe legal
andcommercialrelationshipswhichare
featuresofthefacts inquestion.
Similarly, itisjustpossibletoconsider
assufficient theequallysparseinforma­
tiononthe legalconsiderationsemployed
bytheHighAuthorityandcontainedin
thefindingsthattheconceptofown

resourcesmustbestrictly interpreted,
thatitisofdecisive importancein 'the
presentcasethat therolled ingotswere
neitherproducednorboughtbyHoogo­
vensandthat therecoveredscrapwas
re-usedunderthetermsofacontract

andagainst thepaymentofaconsidera­
tion.Onacharitableview, thesefindings
showthepointsonwhichtheHigh
Authority laidemphasisinitsappraisal
andthefactorswhich, initsopinion,
bespoketheexistenceofacontractwhich
mightbetreatedasequivalent toacon­
tractofpurchase.
Finally,it isnotcorrect tosaythat the
HighAuthoritydidnotdealwith the
complaintofdiscrimination(theques­
tionwhetheritisboundtoreplytoall
theobjections raised inthecourseof the
administrativeproceduremaybeleft
open). Inanyeventit remarks that the
caseofthepurchaseandprocessingof
ingots,whichwasrelieduponbythe
applicantforthepurposesofacom­
parison, revealsspecial legal,economic
andindustrialcharacteristicswhichdis­

tinguishesitclearlyfromthecaseofcon­
tract-rolling,especiallybecauseinthe
firstcasetherollingiscarriedouton
thepurchasingundertaking'sownbehalf.
ButonthispointtootheHighAuthority
wasentitledtoreserve furtherdevelop­
mentofitslineofargument for the judi­
cialproceedings.
ConsequentlyIthink thatdespitecertain
justifiedreservations'thedecisionshould
notbeannulledfor failuretostate reas­

ons, inparticularbecausethisdecision
concernstheapplicantaloneandbecause
theapplicantwasperfectlywellaware
ofthematterswhichledtheHigh
Authoritytoitsconclusionsasthere­
sultof thelongdiscussionswhichwere
heldduringtheadministrativepro­
cedure.

4.Costs

Inthosecircumstances, theapplication
mustbedismissedasunfounded.Ac-
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cordingtoourRulesofProcedure, the
applicantmustconsequentlybeordered
tobear thecosts.Toavoidthisresult,
however, ithaspleadedasasecondary
point that thequestionofcostsshould
besettledinitsfavourinaccordance

withArticle69(3)oftheRulesof
Procedure.Insupportofitsrequest,it
says that theHighAuthorityhascaused
uncertaintybyitshandlingofthiscase
duringtheadministrativeprocedure. In
particular, thecontesteddecisiondeparts
fromtheprinciplescontainedinthe
OCCF's letterof9December1957.

Furthermore,inthestatementof reas­
onsfor itsdecision, theHighAuthority
resortedtoargumentsother thanthose
employedbyitinitsvoluminouscor­
respondenceinthecourseofthead­
ministrativeprocedureandwhichinits
turndisplays internalcontradictions. In
thosecircumstances theapplicantclaims
thatithadgoodreasontocommence
proceedingsandsolveitsproblems
through legalaction.
Intactinourcase-lawtherehavebeen

caseswherealthoughtheHighAuthor­
itywassuccessful itwasorderedtopay
thecostsbecauseitsconduct justified
themakingofanapplicationtothe
Court.Letusconsidermoreclosely
whether this issointhepresent case.
Firstofall,withregardtotheOCCF 's
letterof9December1957Itake leave
torefertomyearlierobservations. It
isclearthattheletterreferssolely to
thecaseof twoundertakingsconsum­
ingferrousscrapwhichwereunderan
obligationtomakedeclarationsand
whichwereboundbythetermsofa
contract forrollingandnottoasitua­
tion,asinthepresentcase,wherethere
arenodirect relationsbetweentheap­
plicantandtheundertakingsconsuming
ferrousscrap.It istherefore impossible
tosaythatthecontesteddecisionde­
partsfromtheprinciplescontained in
theletter inquestionorthatthisde­
parture justifiedanapplicationtothe
Court.

Thesameholdsgoodfortheallegation
that theargumentcontained inthestate­
mentofreasonsfor thedecisiondiverges
fromtheonewhichwasusedinthe

courseoftheadministrativeprocedure
andwhichwasinitselfcontradictory. It
isunnecessary formetorepeathere the
contentofthestatementofthereasons

forthedecision,sinceIhave indicated
thisinconnexionwiththelastsubmis­

sion.Withregardtothecontentofthe
various lettersaddressedbytheHigh
Authoritytotheapplicant (see lettersof
15June 1962,6August 1963,29
January 1965 and 27 June1966),
broadlyspeakingtheargumentsthey
containfollowthesamelinesasthe

reasonsforthedecision,although in
varyingdetailaccordingtotheobjec­
tionsraisedbytheapplicant.Theselet­
tersareinparticularconcernedtosay
thatalthoughtheapplicantwasnot itself
acontractingparty, theapplicantcar­
riedoutprocessingworkonsteel com­
ingfrom thirdpartiesundercontracts
forrollingwhichBreedbandhadcon­
cludedwithvariouscustomers; those
contracts contain a clausewhereby
Breedbandwasentitledtoretain the

arisings.Foritspart,Hoogovensac­
quiredscrapinthecourseofwork
carriedoutonBreedband'sbehalf.This

scrapmightberegardedasthecus­
tomer's own resources but notas

Hoogovens'ownresources. Itcouldonly
beotherwiseif thecustomershadagreed
topay theequalizationcontribution
whichwaspossible inthecaseofcon­
tractsforrollingonthebasisof the
OCCF'sletterof9December1957.

Finally, the lettersagainemphasize the
difference 'betweencontractsforrolling
andthesaleofsteelunderareservation

of therightofownershipof thearisings,
andalso(inanswertoan abjection
madebytheapplicantonthispoint)
thedifferent treatmentnecessarily re­
servedforscraparisinginthecourseof
rollingboughtsteel.
Consequently,Iamunabletofindeither
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inthe letters inquestionorinthestate­
mentofreasonsforthedecisionany
divergencesintheHighAuthority's
argumentcapableofmisleadingtheap-

plicant.There isthusnoreasontoorder
theHighAuthoritytopayallorpart
ofthecostsinaccordancewithArticle

69(3)ofourRulesofProcedure.

5. Conclusion

Iamaccordinglyoftheopinion :

thattheapplicationbroughtbytheHoogovensundertakingagainst theHigh
AuthorityoftheEuropeanCoalandSteelCommunity isadmissiblebutun­
founded.InaccordancewiththegeneralprinciplesofArticle69(2)ofour
RulesofProcedure, theapplicantmustbearthecosts.
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