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MrPresident,
MembersoftheCourt,

Article11ofRegulationNo13/64of the
Councilon theprogressiveestablishmentof
acommonorganizationof themarket in
milksubjectsthe issuebyaMemberState
ofthe licencenecessary forany importation
toadepositguaranteeingtheobligation to
importduringthetermofvalidityof the
licence.Thepurposeof thissystem,which
is foundgenerally in thecommonorganiza­
tionofthemarkets istogiveasprecise a
pictureaspossibleoftheimportstobe
expectedduringagivenperiod,aswell asof
theprobabledevelopmentof themarket. It
mustenable thecustomaryprotectivemeas­
urestobetakenintimeifseriousdistur­

bancesoccur.However, inordertobe
effective, thequantitiesstated inthe licence
mustinfactbe importedand thedeposit is
intendedtoensure thatthis transaction is

properlycarriedout.Thedeposit is forfeit
ifthe importation isnoteffectedwithinthe
time-limit,except incasesof forcemajeure
whicharetobe laiddowninaregulationof
theCommission.

This is thesubjectofArticle6ofRegulation
No136/64, theoutlineofwhichisas fol­
lows:

—Asanexceptiontotheprinciple laid
downinparagraph(1),paragraph (2)
provides that if theimportationcannot
beeffectedasaresultofacaseof force
majeure theMemberStateshalldecide
thattheobligation toimport iscancelled
andthedeposit isnot forfeit;onapplica­
tionbythepartyconcerned, thisState
mayalsoextendthetermofvalidityof
the licence forsuchperiodas it considers
necessarybyreasonof thecircumstance
invoked.

—Paragraph(3)addsthatcasesofforce
majeurewithinthemeaningofpara­
graph(2)mayresult fromthecircum­
stanceswhichareenumerated therein

andwhichextendfromwarandcivil

disturbancestostrikesandincludeen­

gine failure,damagetovesselordamage
tocargo.

—Finally,paragraph(4)makes itpossible
forMemberStates to recognizeascases
offorcemajeurewithin themeaningof
paragraph(2)cases resulting fromcir­
cumstancesother thanthosesetoutin

paragraph(3),providedthat theynotify
theCommission immediatelyofany
suchcases.

Theseare thevariousprovisionswhich the
Verwaltungsgericht,Frankfurt, isasking
youtointerpretforthepurposesofan
actionbeforeitbetweenanimporterand
theEinfuhr-undVorratsstelle furFette

(Officeforthe importationandstorageof
fatsandoils)whicharoseinthe following
circumstances: thedeposit lodgedbythe
Schwarzwaldmilchundertakingforthe
issueofanimport licence for100000kgof
skimmedmilkpowder fromFrancewas
declaredforfeitonthegroundthat the
importationhadnotbeeneffectedbefore
the termofvalidityof the licenceexpiredon
28February1967.Thiscompanymain­
tained that ithadordered thegoods ingood
timefromtheLaiterieCentraledeStras­

bourg,whichhadonly informediton20
February1967 that itwasunable toeffect
deliverybyreasonofaseriousengine
failure inamachinein itsproductionplant;
at thatdateitwasno longerpossible for the
importertoobtain thegoods inFranceon
acceptable terms.Since the failuretofulfil
itsobligationwasnot the resultofany fault
onthepartof the importingcompany, it
contendedthat thesaid failurehadtobe

consideredasacaseof forcemajeurewithin
themeaningofArticle6(2).Thisargument
wascontestedby theEinfuhr-undVorrats­
stellewhichrefusedtoacknowledgethe
existenceofacausal connexionbetween the

factsallegedandthe failure to import.
TheVerwaltungsgerichtconsidered that in
thecircumstances itwasunable tochoose

between these twopointsofview.It there­
foresubmitsfivequestionsonthe inter-

1—Translated from theFrench.

389



OPINIONOFMRGAND—CASE4/68

pretationofArticle6ofRegulationNo
136/64, someofwhichmayappearextreme­
lydifficult.
A—Itappearsthat thefirstquestionmay
beresolvedwithoutdifficulty.
Ihavealreadymentionedthataccording to
theargumentoftheapplicantinthemain
action, the importationcouldnotbeeffected
asaresultofanengine failureat theStras­
bourgundertaking.Article6(3) includes
enginefailureamongthecircumstances
whichmayamount toforcemajeure.The
Germancourtwonderswhether thiscon­

ceptrelatessolelytofailuresinships'
enginesorwhetheritalsoincludes those
whichmayoccurinotherengines,inpartic­
ular indairymachinery.TheVerwaltungs­
gerichtobserves that thecontextpoints to
the first interpretationwhereas thewording
of theprovisonpermits thesecond.
Thefirst interpretationiscertainlytobe
preferred.Thecases referredto inthepara­
graph indisputemayin factbeclassified in
twocategories:onerelatestogeneral ob­
staclestotradesuchaswarandcivil dis­

turbance,governmentbansonexportsor
importsandstrikes (Article6(3)(a), (b)and
(f));theothercoverscircumstancesallof
whichconcern transportandmoreprecisely
sea transport—restrictionsonnavigationas
aresultofactsofsovereignty—shipwreck—­
shippingdelays inperiodsof icing-upor low
water(Article6(3)(c), (d)and (g)).Finally—
andthis is theprovisiontobe interpreted—­
subparagraph(e) refersto ''enginefailure,
damagetovesselordamage tocargo'.The
term'enginefailure' thusfollowsdirectlyon
restrictionsonnavigationandshipwreck;
it is,moreover, coupledwithcircumstances
whicharepeculiartoshipping;itmust
thereforebeconsiderednottocoverany
mechanicaldifficultywhatsoeverarising
duringthemanufacturingprocess,but
merelyafailureoccurring inthecourseof
transport. Itiswell-knownthatArticle6is
largely inspiredbyRegulationNo87con­
cerningcerealswhichwasinturnbasedon
clausesinthestandardcontractsofinter­

national trade.It isonthebasisoftheusual

methodsof transport forcerealsthat this
text referstohypothetical incidentsaffect­
ingseanavigation; these incidentsmay
reasonablybeadaptedandextended to
othermodesoftransportbyriverorrail,

butitis impossible togoanyfurther.An
engine failure inaproducingundertaking is
certainlynotcoveredbytheprovisionsof
Article6(3).
B—TheVerwaltungsgerichtthenrefersto
paragraph(4)of thesameArticleandasks
youwhether itempowers thecourtsof the
MemberStatestorecognizeascasesof
forcemajeurecircumstancesotherthan
thosereferred to inparagraph (3).
Theprovision inquestion iswordedas fol­
lows:

IfMemberStates recognizeascasesof
forcemajeurewithin themeaningofpara­
graph(2) cases resultingfromcircumstances
other thanthosesetout inthe foregoing
paragraph, theyshall immediatelynotify
theCommission thereof.'

Thisprovision,whichis,moreover,eluci­
datedbythepreambletotheregulation,
undoubtedlyauthorizesMemberStates to
completealistwhichcannotbedrawnup
exhaustively. Itswordingand itsconnexion
withtheprecedingparagraphwould lead
firstto its interpretationasapowergranted
tothe legislatingState toadopt legislative
measuresdefining thecircumstancescapa­
bleofconstitutingacaseof forcemajeure,
anditwouldthenbeforthecompetent
nationalauthority—inthiscasetheEin­
fuhr-undVorratsstelle—toapplythese
measuresineachparticularcase.It isno
morepossible fortheState thanfor the
Commissiontogiveanexhaustivelistof
thesecircumstances inadvanceandif the

informationgiven in thewrittenprocedure
istobebelieved,noMemberStatehasyet
attemptedtodoso.
IThepractice lolloweduptonow—which
appears tobetheonly realisticone—isas
follows: theadministrativeauthoritycom­
petent todeclare thedeposit forfeit con­
sidersineach individualcasewhether the

circumstances reliedonmayormaynotbe
recognizedasacaseof forcemajeure.If it
decidesintheaffirmativeit informs the

Commissionwhich,asit ispowerless to
annul thedecisionof thenationalbody,may
thusbesure that thepolicy followed in the
variousMemberStates issufficientlycoher­
ent;otherwise itwouldbefor theCommis­
siontoactbymeansofregulationsor
directives.

Itthen remains for thecourtsof theMember
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States toexercise thecontrolprovidedfor
bythenational legislatureover theindivid­
ualdecisions takenbythecompetentadmin­
istrativeauthority.This iswhathappened in
thepresentcase.TherefusaloftheEinfuhr-
undVorratsstelle torefundthedepositwas
referredtotheVerwaltungsgerichtby
Schwarzwaldmilch.It isfor thatcourt,if
necessaryaftertheinterpretationbyyouof
Article6of the regulation,todecidewheth­
erornot thecircumstances reliedoncon­

stituted forcemajeureandwhetherthey
should thereforehave inducedtheauthority
torefund thedeposit.
—Asweshall see,theotherthreeques­

tionscallforconsideration together.First,
theGermancourtasksyouhowtheconcept
of 'forcemajeure'appearing inArticle6(2)
to(4)ofRegulationNo136/64 istobe
interpreted,secondly,whetherthisArticle
requiresadirectcausalconnexiontoexist
betweenthecircumstancesreliedonasa

caseofforcemajeureand thefailure toeffect
theimportationand, finally,whether in
viewof thesecircumstances, thefact that
theperformanceofthetransaction involves
theimporter inconsiderableeconomicdif­
ficultiesandcanonlytakeplaceatexcessive
loss issufficient tomakeArticle6(2)appli­
cable.

Thesethreequestionsare thereforeclosely
connected.Thefirst isofgeneralscope—it
isdesignedtoobtaina 'Community'defi­
nitionof theconceptof 'forcemajeure',by
reasonof thedifferenceswhich theGerman
courtbelieves that itseesbetween thiscon­

ceptasitexists inGermanlawandin
French lawandalsobyreasonof theargu­
mentputforwardbytheapplicant in the
mainaction that the forfeitof thedeposit is
penal incharacterandaccording toGerman
constitutionallawcouldonlybedeclared if
thefailure tofulfiltheobligationto import
wasthe importer'sownfault.Theother two
questionsonlyservetoobtainadefinite
rulingoncertainpointsas totheconditions
underwhich forcemajeureshouldbead­
mitted,havingregardtothefactsof the
case.

1.TheCommissionrightlypointsout that
thesequestionsonly fallwithinyour juris­
dictionif theconceptof forcemajeure, as
providedfor intheregulation,constitutes
an independentconceptofCommunitylaw

whichmustbe interpretedandapplieduni­
formly throughout thesixMemberStates;
it isreallyonly in thisevent thatArticle177
of theTreatygivesyou jurisdiction to inter­
pret thisconcept.Toput itmoreprecisely,
if thiswerenotso,yourrolewouldbe
limitedtoconfirming,withoutgoingany
further, thattheconceptbelongsexclusively
tonationallaw,andto leaving theGerman
court toresolve thequestions referredac­
cordingto itsown legalsystem.
Insupportof this lattersolution, itmight be
recalledthat theorganizationof themilk
markets,as laiddowninRegulationNo
13/64,doesnotabolishnationalmarkets
butleaves theMemberStateswith import­
antpowers.It is theseStateswhichissue
theimport licences, supervisethedevelop­
mentoftheirmarketsandhavethepower
toputintooperationtheapplicationof
safeguardclauses.Moreover,shouldnot
thepowerconferredonthembyArticle6(4)
torecognizecasesofforcemajeureother
than those listed in the regulation leadus to
admit thattheymaybedeterminedaccord­
ingtothecriteriaoftheirnational legal
systems?But thiswouldbetoignore the
fact thattheregulation,directlyapplicable
inall theMemberStates,establishesauni­
formsystemof import licences, laysdown
theprinciple that thedeposit is forfeit if the
transactiondoesnot takeplaceandenu­
meratesanumberofcircumstanceswhich,
throughouttheCommunity,constitute
casesofforcemajeure.Theuniformityof
applicationmust therefore logicallybeex­
tendedtocases inwhichadecision is left to

theMemberStates.Moreover, this is the
reasonfortheexistenceofparagraph (4),
whichprovidesthat theStatesshall im­
mediatelynotifytheCommission,asit is
necessary for thatbody tobe inaposition to
ensureasufficientlycoherentapplicationof
thesystemthroughout theCommunity. It
canonlybe insuchaposition if theconcept
of forcemajeureusedintheregulation is
recognizedasanindependentprovisionof
Community law, themeaningandscopeof
whichareforyoutodefine.
2.Onwhatcriteriamust thisdefinitionbe

based?

TheCommissionstartswiththeassumption
that thisconcept,borrowedfromthe legal
systemsoftheMemberStates,couldnot
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have,inCommunitylaw,anysignificance
otherthanthatcontained inthosesystems.
Itsdefinitionmust thereforebebasedon

principleswhichcanbeborrowed 'ascom­
monprinciples' fromthesevarious legal
systems, inviewofthe fact thatit isonly the
scopeofapplicationof theconceptof force
majeurewhichisgenerallyfixedbythe
national legislature,whiletherulesby
whichtointerpretandgiveeffect to thecon­
ceptareworkedoutbypractitioners.
Onthisbasis theCommissionbelieves it

possible tocontendthat thenational legal
systemsagreeingenerally recognizingas
forcemajeureonlycases inwhichthe im­
possibilityofperformancearisesfroman
extraordinary,unforeseenevent, outsidethe
controlofthepersonwhoisunder the
obligation,anevent,notbroughtaboutby
hisowndefault,whichhecouldneither
foreseenoravoid.Whileacceptingthat
theseprincipleshavebeenthesubjectof
preciseinterpretationaccording tothecon­
ceptspeculiar tothevariouslegal systems,
theCommissionconsiders itnecessary to
beginwith thesecommonpoints inorder to
traceoutthescopeofArticle6having
regardtothepurposeofRegulationNo
136/64.Imustpointouthere that, insup­
portofits theoryconcerning the identical
natureoftheconceptofforcemajeure in the
legalsystemsoftheMemberStates, the-
Commissionreferstobothacademiclegal
opinionandtocase-law in thesixStates.
However, inmyopinion,thisargument
givescause forserious reservations.
Inthe firstplace, this isnotacase inwhich
theprovisionobligesyou—as inArticle215
of theTreaty—torefertothe 'general prin­
ciplescommontothe lawsof theMember
States'.Secondly,whileadmittingthat I
havenotundertakenanexhaustivestudyof
thecomparative lawofforcemajeure in the
sixStatesof theCommunity,it seems tome
atpresent impossibletofindanyreally
commonaccordonthisconcept; if there
arenodifferencesonfundamentalprin­
ciples therecertainlyaredifferences in the
modesof itsapplication fromoneState to
anotherandevenwithin thesamecountry
according tothebranchof lawtowhich itis
applied.
Totakeonlyafewexamples, thecourt
whichreferredthequestionstoyouhas

alreadypointedout that thedefinitionsare
differentintheFrenchandtheGerman

legalsystems. In the former theconceptof
forcemajeure is frequentlygivenanobjec­
tive interpretationanditdoesnotexist un­
less theactoreventwhichhascaused the

damage liesoutside thesphereofactivityof
theundertaking.Ontheotherhand,asub­
jectivecriterion isapplied inotherareas,
which looksratherat thepersonconcerned
andtheactualposition inwhichhe found
himself,withoutgoing intothequestion
whether theeventdidordidnot liewithin

hissphereofactivity (Coing,inStaudin­
ger'sKommentarzumBurgerlichenGesetz­
buch,Vol. I,pp.1134to1137).As regards
Frenchlaw,toremain inthefieldofcon­
tract,althoughthesameconceptapplies in
bothcivilandadministrative lawandal­

though forcemajeurealwaysresults from
eventsofanuncontrollableandunforesee­
ablenaturewhichareunconnectedwith the

activitiesof thepersonunder theobligation,
theadministrativecourts inapplying it are
generallymorereluctant toadmit that these
conditionshavebeenfulfilled (Repertoire
dedroitadministratif,V.Forcemajeure—
deLaubadère—Traitédescontratsadmin­

istratifs).
Finally,whilst1donotwish togo into the
detailsof theargumentsbywhich theCom­
mission replies to thevariouspoints raised
bytheGermancourt, itsobservationsap­
pearat timestoconsider theconceptof
forcemajeurewithacertain flexibilitywithin
the frameworkof the factsof thecase.This is

undoubtedlybecause,as theCommission
itself states, thegeneralprincipleswhich it
quotesasauthoritymustbeapplied 'in
accordancewiththeaimpursuedbyimport
licences ingeneralandbythedeposit in
particular'.Butisnot this todepriveacon­
ceptwhichwould logicallybevalid through­
outCommunity lawofalargepartof its
significance?
i. Indeed, inmyopinion, inorder tointer­

pret theconceptof forcemajeureused in
Article6(2)ofRegulationNo136/64we
must resort less togeneralprinciples than to
thespiritof this regulation, to the reasons
justifying the requirementof import licenses
anddepositsand to thebalancewhichmust
bemaintainedbetweenthepublic interest
andthe interestsof the importers.Perhaps
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in thiswayweshallarriveatsolutionswhich
areveryclosetothoseputforwardbythe
Commissionbutwhichwillbepragmatic in
characterandlimitedtotheregulationin
question.
As1havesaid, thesystemoflicences is
intendedtoprovideasaccurateaviewas
possibleof thevolumeof importswhich
willbemade in thecourseofagivenperiod
andtoenabletheprobabledevelopmentof
themarkettobe forecastfromthepointof
viewofquantitiesorprices;aswaspointed
outat thehearing,customsstatisticscon­
cerning importsalreadymadecannotdo
this. Inordertoattainthedesiredobjective
thequantitiesshownin the licencesmustin
factbeimportedduringtheirperiodof
validity.Thelodgingofadeposit, tobe
forfeit incaseofadefaultbythe importer
whichisnotjustifiedonthegroundsof
forcemajeure,ensures thatapplicationsfor
licencesaregenuineandpreventspossible
speculativemanoeuvres.However,it is
essentiallyadeterrent;assoonasyouhave
aproperlyoperatingsystemmakingall ap­
plicationsfora licencesubject to thelodging
ofadeposit, there is littlechancethatim­
porterswillundertakeobligations lightly
andexpose themselves to theriskof losing
bytheirowndefaultthedepositwhich they
havehadto lodge.Themereexistenceof the
machinerynodoubtsufficestopreventany
attemptatabuse, thepracticalimportance
ofwhichmustnotbeexaggerated.This
leadsonetothinkthat thepurposeof the
provisionindisputedoesnotdemanda
strictinterpretation,butallowsa reasonable
assessment tobemadeof thecases inwhich

thedepositmayberefundedinspiteofa
failure toeffect the importation. It remains
formetoconsider theconditionsunder

whichthismaybedone.
4.First,thecircumstanceswhichhavepre­
vented the import'sbeingmademustnotof
coursebeattributabletothe importerhim­
self.Asweknow, theapplicant in themain
actionhascontended thattherefundofthe

securitycouldonlybeconditionalonthere
beingnodefaultonthepartof the importer
andithasbased thisargumentontheGer­
manconstitutionalprovisionsrelating to
the impositionofpenalties,but itsargument
is invalidas therules invokedonly relate in
German lawtopenaltiesandsanctions im­

posedforbreachesof thecriminal law.
There is,nevertheless,a reasonfor requiring
oftheimportersomethingmorethan the
absenceofanydefault.Thelicencecon­
stitutesnotonlyanauthorization,butalso
anobligationtoimport;oneis therefore
entitledtodemandthat theholdershould

takecarethat it iseffected,evenwhen this
involvespersonsother thanhimself, in
otherwords,hemust remove theobstacle to
importationso faras it lieswithinhispower
todoso.Whatis thelimitofhisobligation
inthis respect?
Hemustnothavebeenable to foresee the

obstacleandonthispointonemaybemore
or lessliberal inrecognizingor in refusing
torecognize the foreseeability,according to
theparticularcif cumstancesof thecase.The
Commissionconsiders that it isonly inthe
caseofexceptionalcircumstances thata
presumptionofunforeseeabilitymaybe
acceptedand thatdelays in themanufacture
ortransportofgoodsmustalwaysbe
reckonedwith.Thisformulaofcourseneeds

tobequalified, since thepossibilitiesof such
delaysmayalwaysbeenvisaged,although
notnecessarily theirprecisedurationand it
is thiswhichmayrender the importation
impossiblewithin thetermofvalidityof the
licence.

It isalsonecessary forhimtohavebeen
unabletoavoidtheconsequencesof the
circumstancewhichprevented the importa­
tionfrombeingeffected.This is thepointof
thefinalquestionsubmittedby theGerman
court,whichaskswhether the fact thatper­
formanceoftheobligationtoimport in­
volvesthe importer inconsiderableeconom­
icdifficultiesandcouldonlybeeffectedat
excessiveeconomicsacrifice issufficient to

makeArticle6(2)of theregulationappli­
cable. Itseemstomethat theanswermust

beintheaffirmative.Thepublic interest
representedby thesystemofsecurity isnot
suchthat the importermayberequired to
incurconsiderableadditionalexpensein
ordertofulfil theobligation imposedon
him.However, todecideasfromwhat
moment the importer,havingknowledgeof
theobstacle, canattempt toavoid it,will be
aquestionof factofconsiderablesignific­
ance.

Finally, theVerwaltungsgerichtasksyou
whetheradirectcausalconnexionmust
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existbetween thecircumstances reliedonas

acaseof forcemajeureandthefailure to
effectthe importation.
Itiscertainlypossible torcertaincausesto
existsimultaneouslyortobeinterconnec­
ted;it isthereforenecessarytoconsider
whatwasinfactthefundamentalcauseof

thefailuretoimportand inordertoestab­
lishforcemajeure theremustbeanecessary
connexionbetweenthecircumstancesal­

legedandthe failuretocarryout the trans­

action.However, thisdoesnot imply that
only themost recentcircumstancesshould
betakenintoaccountandearlier events,
whichalsomaybematerial, set aside.
Myconclusionsare thereforeverysimilar to
thosesuggested toyouby theCommission.
Theydiffer fromthese inparticular to the
extent that theyare limited to the regulation
inquestionandthus innowaypurport to
prejudge,oreventooutline,aconceptof
forcemajeure inCommunity law.

Inconclusion,areplytotheGermancourtmightbegivenonthebasisof the
followingpropositions:

1.Theconceptof'enginefailure'doesnotcoverbreakdownsoccurringindairy
machinery.

2.ThecourtsofMemberStateshavepowertorecognizeascasesof forcemajeure
circumstancesotherthanthosesetout inArticle6(3)of theregulation.

3.Withinthemeaningofthisregulationforcemajeureexistswhen,owingto
circumstanceswhichareoutside thecontrolof the importerandwhichhecould
notforesee, theimportationisrenderedmaterially impossibleorbecomes
subject tosuchdifficulties thatperformanceoftheobligationwouldrequire the
holderofthelicencetoincurexpenseswhichhecouldnotreasonablybe
expectedtobear.

FinallyIconsider thatthedecisionastocosts incurredbeforethisCourt isa
matterfortheVerwaltungsgericht,Frankfurt-am-Main.

394


