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Disclaimer

Conformément au réglement (CEE, Euratom) n°® 354/83 du Conseil du 1er février 1983
concernant I'ouverture au public des archives historiques de la Communauté économique
européenne et de la Communauté européenne de I'énergie atomique (JO L 43 du 15.2.1983,
p. 1), tel que modifié par le réglement (CE, Euratom) n° 1700/2003 du 22 septembre 2003
(JO L 243 du 27.9.2003, p. 1), ce dossier est ouvert au public. Le cas échéant, les documents
classifies présents dans ce dossier ont été déclassifies conformément a I'article 5 dudit
reglement.

In accordance with Council Regulation (EEC, Euratom) No 354/83 of 1 February 1983
concerning the opening to the public of the historical archives of the European Economic
Community and the European Atomic Energy Community (OJ L 43, 15.2.1983, p. 1), as
amended by Regulation (EC, Euratom) No 1700/2003 of 22 September 2003 (OJ L 243,
27.9.2003, p. 1), this file is open to the public. Where necessary, classified documents in this
file have been declassified in conformity with Article 5 of the aforementioned regulation.

In Ubereinstimmung mit der Verordnung (EWG, Euratom) Nr. 354/83 des Rates vom 1.
Februar 1983 uber die Freigabe der historischen Archive der Europdaischen
Wirtschaftsgemeinschaft und der Europaischen Atomgemeinschaft (ABI. L 43 vom 15.2.1983,
S. 1), geandert durch die Verordnung (EG, Euratom) Nr. 1700/2003 vom 22. September 2003
(ABI. L 243 vom 27.9.2003, S. 1), ist diese Datei der Offentlichkeit zugénglich. Soweit
erforderlich, wurden die Verschlusssachen in dieser Datei in Ubereinstimmung mit Artikel 5
der genannten Verordnung freigegeben.
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Subject: Proposal for a Council directive on the common system of.taxation
" applicable to mergers, divisions and contributions of assets
occurring between companies of different Member States

Therabove proposaL (1) was laid before the Council as long ago as 1969.
Its main purpose is to defer the taxation that would otherw1se occur when ;7
“two compan1es from different Member States engage in a merger or similar

operat1on. The proposaL 1s of crucial 1mportance to Commun1ty industrial -

policy, since it removes some of the tax obstacles to co- 0perat1on across
frontiers between enterpr1ses w1sh1ng to concentrate or d1sperse the1r

¢

~activities.

The proposaL must also be seen {n its political context as paraLLeL to
the work on the Statute for European Companies (2) and ‘on the Draft
Convention on Internat1onaL Mergers (3). However the proposaL could be of
" immediate pract1cal use for certa1n forms of cross-front1er co-operat1on,
'1rrespect1ve of deyetopments_1n these two other areas.

The importanee'Of the mergers proposeL has been_recogn{sed by the Council,
in its Resolution of 17 December 1973 on'industrjat Policy (4) which
identifies the abotition‘of'taxation obstacles to mergers and the early
adoption of the Statute for European Companies‘as essentiaL‘ingredients
of Community industrial policy. . '

(1) 0.4, NO € 39, 22.3.1969 -

(2) Amended proposal for a Counc1L reguLat1on on the Statute for European
. companies, Supplement to EC Bulletin N° 4=1975 _ < :

(3) draft Convention on the international merger of sociétés anonymes,
Supplement to EC Bulletin N© 13/73

(4) 0.J. N° C 117, 31.12.1973, paras 3 and 4
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We have-now reached the point where nearly all fhe technical problems have
been solved in the course of Council discussions. Tre adoption of the
direetive is, however, oLocked by political objections on the part of the
Netherlands and the Federal Republic of Germany. Both Member States fear
that, once the tax obstacles to cross-frontier mergers, etc. are removed,
companies engag1ng in a merger or similar operation will transfer the head
of the corporate group outs1de their respective countries. The inducement
for a Dutch company to do so is the more favourable tax treatment of
dividends under imputation systems, whieh'grant relief for corporation fax;
and in the case of a German company, mergers could be used as a means of
avoiding the obligations of worker participation (Mitbestimmungsgesetz).
It should be pointed out tHat the fears expressed by the Netherlands and
Germany cancel each other out in their biLateral relationships in as much
as each Member State envisages mergers taking place in a one way direction
‘towards the other Member State. This contradiction in their positions
rinevitabLy caste coosiderabte doubt on their validity. It is, moreover,
a mistake ‘to assume that decisions regarding mergers will be taken solely
for tax reasons or, in the case of Germany, for reasons of social poL1cy.
- Other considerations generally carry much greater we1ght, such as the
.need to obtain sources of finance, to diversify production, to penetrate’

new markets, and even to meet competition from third countries.

Despite efforts by the Commission to satisfy the two Member Sates coneerned,
they have not moved from their respecfive'positions; thus blocking the

" proposal which the seven other Member States would, withrmioor_reservations,
be prepared to approve. The Commission for its part ihsists that the taxa- -
tion of mergers and similar operations presents a serious problem

requiring urgent attention, since without a settlement there cannot be an

effective Community industrial policy. ’ ' @

‘It is therefore imperative that the mergers proposal should be discussed
in the Council, especially when it is borne in mind that the proposal has
never dur1ng its eleven years of existence, been brought before the Ministers.

To fac1l1tate this discussion, the Commission is preparing
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~ that, following the introduction of the D1rect1ve, mergers or s1m1Lar S

proposaLs for safeguard1ng the 1nterests of..any Member State against the

r1sks referred to above and for mon1tor1ng the opration of the d1rect1ve._"

We envisage a'safeguard article to protect any Member State which finds

~operations are tak1ng pLace un1LateraLLy in other Member States to such

an extent as to create serious economic of socxaL probLems. Under this
“article the Member State could appLy, stat1ng 1ts reasons, to the Comn1ss1on
for author1ty to. take such measures as are necessary to-.correct the 1mbaLance.
The Comm1ss1on would decide, within a limited period of time and after . -
consuLt1ng the other Member States, whether author1sat1on shouLd be granted .
and if so, under what cond1t1ons. The Comm1ss1on s decision refusing '
author1sat1on, granting author1sat1on or attach1ng cond1t1ons to the o L
authorisation, would be subject to review by the Council wh1ch, act1ng by a
quaL1f1ed majority, could substitute its own decision. If author1sat1on were

" granted, the decision wouLd have to specify the per1od for which it was -

" granted. ALl decisions taken under the safeguard article would be pubL1shed.

These safeguard prowisions would however, cease to have effect once there
were Commun1ty rules in force dealing with worker part1c1pat1on and with
systems of corporat1on tax: As regards the latter, the Commission cons1ders
that the adoption of the d1rect1ve concerning the common taxat1on system

for international mergers shouLd lead to renewed efforts to harmon1ze -

systems of company taxat1on. It therefore calls upon the European ParL1ament

which has not yet delivered its f1naL opinion on the proposaL for harmon1-'_
zing company taxat1on made by the Commission in 1975 (1) as weLL as on the .

Counc1L to g1ve pr1or1ty to the cons1derat1on of this matter..

-~

F1naLLy, the operat1on ofthe mergers d1rect1ve w1LL need permanent super- >
vision. It would therefore seem aporopr1at° to add an article requrmg the Comm1ss1on
_to superv1se the appL1cat1on of the D1rect1ve, report on its superv1s1on to -

the Council every two years and make such proposaLs as seem appropriate.

-

(1) Proposal: for a‘CounciL directive concerning the harmonfzation of | _
- systems of company taxation and of w1thhoLd1ng taxes on d1v1dends,‘.
0.J. N° C 253 5.11. 1975 ’ :



